I. THE TROUBLE WITH EXEMPTIONS

A. The Inherent Difficulties
Professor McConnell is correct when he asserts that merely because a judicial task necessary to enforce a constitutional provision is difficult does not mean it should be abandoned. 8 However, a particular analysis should be rejected when it undermines the constitutional values it purports to protect, is inherently arbitrary, forces courts to engage in a balancing process that systematically underestimates the state interest, and threatens other constitutional values. Such is the case with free exercise exemption analysis. 9 First, exemption analysis threatens free exercise values because it requires courts to consider the legitimacy of the religious claim of the party seeking the exemption. Under the exemption analysis, the court must first determine, at a definitional level, whether the belief at issue is "religious." Then it must determine whether the belief is sincerely held. As has been well-documented, both inquiries are not only awkward and counterproductive; they also threaten the values of religious freedom. 10 Moreover, the judicial definition of religion does more than simply limit religion; it places an official imprimatur on certain types of belief systems to my own moderate historical response to McConnell is understated. Some suggest that the historical data more directly refutes the contention that the framers envisioned the creation of exemptions under the Free Exercise Clause. See West, 4 Notre Dame J Law, Ethics & Pub Pol at 623-33 (cited in note 6); Philip Hamburger, A Constitutional Right to Religious Exemptions: An Historical Perspective (forthcoming).
' McConnell, 57 U Chi L Rev at 1143-44 (cited in note 2). But see Garcia v San Antonio Metropolitan Transit Authority, 469 US 528, 545-49 (1985) .
1 At this point some care should be taken to distinguish a true commitment to exemption analysis like that advocated by McConnell and the less-than-nominal adherence to exemption analysis applied by the Court in its pre-Smith decisions. As the Smith Court notes and as McConnell and I both agree, the pre-Smith Court did not apply exemption analysis seriously. See the exclusion of others. At the very least, as Justice Stevens has argued, this power of approval or disapproval raises Establishment Clause problems. 1 McConnell seems delightfully unconcerned by this. "To be sure, the court may get it wrong, but what is the grave injury from that (other than the impact on the case itself)?' 2 This is indeed a strange response from someone who, as we shall see, bases much of his argument in favor of exemption on the need to protect religious minorities. Minority belief systems-not majority belief systems-will bear the brunt of the definition and the sincerity inquiries.'" A court is more likely to find against a claimant on definitional grounds when the religion is bizarre, relative to the cultural norm, and is more likely to find that a religious belief is insincere when the belief in question is, by cultural norms, incredulous.' 4 The religious claims most likely to be recognized, therefore, are those that closely parallel .or directly relate to the culture's predominant religious traditions. 5 To put it in concrete terms, Mrs. Sherbert's claim that she is forbidden to work on Saturdays is likely to be accepted as legitimate; 16 Mr. Hodges's claim that he must dress like a chicken when going to court is not.
Second, the exemption analysis requires courts to engage in a highly problematic form of constitutional balancing. In other doctrinal areas, the Court balances the state interest in the regulation at issue against the interests of the regulated class taken as a whole." 8 Exemption analysis, however, requires a court to weigh the state interest against the interest of the narrower class comprised only of those seeking exemption. This leads to both unpre- dictability in the process and potential inconsistency in result as each regulation may be subject to limitless challenges based upon the peculiar identity of the challenger. 19 Third, the exemption balancing process necessarily leads to underestimating the strength of the countervailing state interest. 20 The state interest in a challenged regulation will seldom be seriously threatened if only a few persons seek exemption from it. A legitimate state interest is often "compelling" only in relation to cumulative concerns. 2 If; for example, one factory is exempt from anti-pollution requirements, the state's interest in protecting air quality will not be seriously disturbed. When many factories pollute, on the other hand, the state interest is seriously threatened. Weighing the state interest against a narrow class seeking exemption is similar to asking whether this particular straw is the one that breaks the camel's back.
Finally, in some circumstances, free exercise exemption analysis may result in a troublesome interplay with the Speech Clause that threatens both speech and free exercise interests. Many activities that raise only speech concerns when undertaken by a secular group-literature distribution, for example-will raise both speech and free exercise 'concerns when undertaken by a religious group. The problem is that allowing only free exercise exemptions from governmental restrictions on those activities would mean that only religious groups could engage in the expressive activity. Such a result offends the central Speech Clause principle of content neutral-'9 Id. 20 McConnell's exemption analysis ignores the importance of the state regulatory interests as well. His test instructs courts to grant exemptions to all religious claims that do "not trespass on private rights or the public peace," McConnell, 57 U Chi L Rev at 1145 (cited in note 2) (quoting Gaillard Hunt, ed, 9 The Writings of James Madison 100 (G.P. Putnam's Sons, 1910)). Under McConnell's test, government can only intervene to prevent a person from harming his neighbors.
By using this narrow definition, McConnell ensures that the free exercise interest will prevail in almost every instance because the state interest in preventing a person from harming his neighbors will apparently be recognized only in limited circumstances.
In On the other hand, not granting free exercise exemptions in cases where speech activity is implicated in order to avoid the content neutrality problem 23 is also troublesome in that it leads to a pattern of results that only remotely effectuates free exercise values. Because much of the core of religious exercise-prayer, proselytization, and preaching, for example-is expressive conduct covered by the Free Speech 2 4 Clause, disqualifying expressive religious claims from exemption eligibility excludes the most fundamental aspects of religious exercise from free exercise consideration. The free exercise exemption would then primarily serve to protect activities at the periphery of religious exercise. Needless to say, there is a certain disutility in a doctrine that ultimately protects activities of marginal importance to the exclusion of those of central concern. 2 5
B. McConnell's Categorical Response
McConnell is not blind to the difficulties inherent in exemption analysis. He recognizes that the balancing test prior to Smith was plagued by "arbitrariness" and was "unacceptably subjective. '26 He asserts, however, that while these problems cannot be entirely avoided, they can be substantially reduced. He then goes on to suggest that in at least three categories of cases exemption claims may be readily decided without forcing the courts to engage in "case-specific" balancing. 2 7 These categories are (1) cases "where the putative injury [addressed by the challenged enactment] is internal to the religious community"; 28 (2) cases in which the exemption would make religious believers "better off relative to others than they would be in the absence of the government program to which they object"; 2 " and (3) claims in which minority religions seek the "same consideration under the Free Exercise
The question of whether the Constitution prefers religious belief in a manner that would allow free exercise interests to trump content-neutrality requirements is addressed in Section II.C Clause that mainstream religions receive in the political process. '30 McConnell would, without balancing, immediately grant exemptions in cases that fall .within the first and third categories, and deny them in cases within the second. This categorical approach, however, does not succeed even as a limited response to the problems raised in exemption analysis. Indeed, it may exacerbate some of the difficulties. This is most apparent with respect to McConnell's first category-cases where the injury sought to be prevented by the state is internal to the religious community. As an example of this type of case, McConnell cites Alamo Foundation v Secretary of Labor. 3 1 In Alamo, the Court unanimously rejected a free exercise challenge to wage, overtime, and recordkeeping provisions of the Fair Labor Standards Act as applied to commercial enterprises run by a religious organization ostensibly in furtherance of the organization's religious mission. 3 2 The Alamo Foundation employed a number of its members ("associates") in its enterprises and provided them withfood, clothing, shelter, and other benefits rather than cash salaries. 33 This arrangement was apparently acceptable to the Foundation's employees because the receipt of wages allegedly conflicted with the religious beliefs of the Alamo religion. 3 4 McConnell argues that a free exercise exemption from the FLSA should have been granted: "if members of the Alamo religious movement are inspired to work for the glory of God for long hours at no pay, their neighbors are not injured and the government has no legitimate power to intervene. ' ' 5 The problem of course is that Alamo's neighbors are injured. The Foundation's business competitors are unfairly disadvantaged by the Foundation's reduced labor coits 3 6 Non-Foundation employees may be harmed by the resulting "downward pressure on wages in competing industries. '37 Indeed, the whole neighborhood may be harmed if the Foundation's employees need to seek state 3o Id at 1147.
--471 US 290 (1985) , discussed in McConnell, 57 U Chi L Rev at 1145-46 (cited in note 2). P. Alamo, 471 US at 306. The Foundation's businesses included service stations, retail clothing and grocery outlets, hog farms, roofing and electrical construction companies, a recordkeeping company, a motel, and candy production and distribution companies. Id at 292.
" Id at 292. 34 Id at 303. 35 McConnell, 57 U Chi L Rev at 1145 (cited in note 2). 36 Alamo, 471 US at 299. 37 Id at 302.
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Free Exercise Revisionism medical or welfare assistance because of their own lack of financial resources. Even the conclusion that any harm to the Foundation's own employees is not a matter of legitimate state concern is questionable. The state has a strong interest in assuring that the superior bargaining power of employers does not coerce employees to agree "voluntarily" to substandard wages. 38 There is no reason to believe that this interest is in any way diminished when the employer is a religious organization." 9 McConnell's conception of "internal," in short, evokes an economic and social insularity that is not realistic. 40 In a complex and interdependent society, few cases, if any, are likely to implicate matters that are the sole concern of the religious community. 41 McConnell's second category would reject exemption claims that would make the religious believer better off than others, in the absence of the challenged regulatory enactment. His application of this principle, however, seems too limited to be meaningful. Again, the Alamo case is illustrative. Because exemption would allow it to pay lower wages than its competitors, the Alamo foundation is clearly better off relative to its business competitors after exemption than it would be had the FLSA never been enacted. One would then think that Alamo presents the archetypal secondcategory case where exemption should be denied. McConnell, however, supports the Alamo Foundation's claim for exemption. 4 2 More broadly, although not necessarily better off relative to others in the absence of any regulation at all, exemptions will always make those exempted "better off" relative to others. Granting only religious objectors exemptions from neutral laws necessarily makes them better off than non-religious objectors whose claims will be denied. 
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having couched their objection to compulsory education in religious terms than a group of Thoreauians whose objection would be based on social or political grounds. Indeed, as shall be discussed, the essential problem with religious-only exemptions is that they necessarily create this form of disparity. If properly applied, Mc-Connell's second category would eliminate the free exercise exemption. 44 McConnell's third category allows exemptions in cases where minority religions seek the same consideration that majority religions have already received through the political process. McConnell even provides a helpful test to determine the cases that fit this category: Is the government interest so important that it would interfere with majority religious practice in order to effectuate it? 45 The application of this test, according to McConnell, would make many cases easy:
Who can doubt that unobtrusive exceptions to military uniform regulations would be made if Christians, like Orthodox Jews, had to wear yarmulkes at all times? Who can doubt that there would be exceptions to social security (or, more likely, no social security at all) if mainstream Christians were forbidden by their religion to participate? . . . Other cases would come out the other way. A country could probably not survive if it allowed selective conscientious objection to war. Nor would it allow trespass or interference with the private rights of others. A government interest is sufficient if it is so important that it is not conceivable that the government would waive it even if the religious needs of the majority so required. 46 The central problem with this test, however, is that it is virtually useless as an analytical tool because it fails to differentiate between valid and invalid claims. Quite simply, if this test were honestly applied, it is doubtful that any cases "would come out the other way." A society is never likely to find a strong regulatory interest in a measure that is hostile to the majoritarian tradition, and accordingly is unlikely to pass such a measure in the first place. Of course, at one level 'this conclusion reinforces McCon- 44 McConnell does not clearly define the parameters of his second category. He suggests that it would apply in cases in which the exemption would create an "incentive" for religious practice, but the term "incentive" is not developed. McConnell, 57 U Chi L Rev at 1145-46 (cited in note 2). 45 Id at 1147. 40 Id at 1148 (citations omitted).
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Free Exercise Revisionism 317 nell's thesis, discussed below, that majority religions will seldom burden themselves and that minority religions therefore require special protection. At a more fundamental level, however, it reflects an understanding of the interplay between religious tradition, culture, and law which demonstrates the critical weakness of McConnell's argument. Specifically, McConnell ignores that the measure of the importance of a state interest underlying a government prohibition is a function of the mores of the society, and those mores, in turn, are often a function of that society's religious values and traditions. The conclusion that polygamy should be proscribed, for example, is premised upon a cultural tradition intimately tied to this nation's religious beliefs and traditions. Thus, although polygamy would certainly not be prohibited if it were part of majority Christian practice, the "if" in this statement presupposes a social structure different from the existing one. A society in which polygamy is a majority religious practice is not the society in which we live.
McConnell's test measures the regulatory interests of a culture that does not exist rather than the one that does.
McConnell's failure to recognize the role of religious tradition in the creation of social norms is equally apparent in his assertion that the state will protect against "trespass or interference with the private rights of others 47 even if those protections conflict with the religious majority. Even assuming this statement to be true, "trespass," "interference," and "private rights" are all terms that must be interpreted according to the mores of the society-mores influenced by the society's religious values and traditions. Again, the religious background of society will influence the nature of the state interest. One cannot assume the existence of a religiously neutral society from which to measure the importance of state interests.
II. EXEMPTIONS AND THE Two FACES OF EQUALITY
McConnell and I also disagree on the role that equality must play in the free exercise context. McConnell relies on a concern of denominational equality in his support of the free exercise exemption. I, in contrast, rely on a concern for belief system equality in arguing that the free exercise exemption should be rejected. 47 Id.
A. Denominational Equality
McConnell's most sympathetic argument is that the denial of exemptions would have a disproportionate impact on minority groups. He is correct in noting that neutral restrictions have disproportionate impacts. This phenomenon, of course, is not unique to religion. One seeking to protest against a government policy by camping out in Lafayette Park is more adversely affected by a government regulation prohibiting that activity than is one who seeks to protest in another manner. Normally, however, concerns of disproportionate impact do not support constitutional claims unless there is also an improper intent. 49 Nevertheless, facially neutral laws are arguably more problematic in the free exercise context than in other contexts. As just noted, cultural traditions and social mores generally reflect majoritarian religious beliefs. Legislators are more likely to be aware of majoritarian religious practices (their own) when they fashion general regulations, and thus are unlikely to place disabilities on those practices. Similarly, they are less likely to be concerned with religious practices outside their religious tradition and accordingly are more likely to place burdens on those practices inadvertently. 5 0 McConnell thus plausibly argues that concerns of denominational neutrality might support allowing exemptions in those cases where the challenged regulation results in de facto inequality for a minority religious practice1. 5 On the other hand, the free exercise exemption "cure" is arguably worse than the "disease"-i.e., the harm to religious exercise created by neutral laws. After all, even without the free exercise exemption, the constitutional protection for religion is extensive and stringent. The Free Exercise Clause itself prohibits any direct attempt to single out religion for adverse treatment, 52 and the Free Speech Clause includes the protection of prayer, proselytizing, preaching, and aspects of religious conscience in its ambit. 5 
[58:308
Free Exercise Revisionism neutral laws is just that-incidental. It occurs only randomly and haphazardly. Some minority religious beliefs will be aligned with majority beliefs, while other minority beliefs will not. The Amish, unlike Jews, are not disadvantaged by Sunday closing laws. 54 In other circumstances this pattern will be reversed. Jews, unlike the Amish, are not disadvantaged by social security laws. 5 5 One need not fully accept Professor Mark Tushnet's claim that in a complex society "the overall distribution of burdens and benefits is likely to be reasonably fair" 56 to acknowledge that minority religions will be on both sides of neutral laws. Yet, one could argue that even if the harms to minority religion created by neutral laws are not pervasive or systemic, the concerns of denominational equality are so fundamental that they should still be redressed. This argument, however, ignores the harms that the free exercise exemption creates. As noted in Section I, exemption analysis is unduly problematic and counterproductive even to free exercise concerns. 57 Those reasons alone support its abandonment.
B. Equality of Belief
The free exercise exemption, however, raises another serious concern. Granting exemptions only to religious claimants promotes its own form of inequality: a constitutional preference for religious over non-religious belief systems.
Case law readily illustrates this problem. In Wisconsin v Yoder, the Court explicitly stated that constitutional exemption from compulsory education requirements was available only to the Amish on religious grounds and would not be available to a nonreligious group seeking exemption because of adherence to, for example, the philosophical precepts of Henry David Thoreau. 5 8 Similarly, in Thomas v Review Board, the Court held that exemption from unemployment insurance requirements would be available to an individual whose religious tenets prevent him from working in an armaments factory, but would not be available to one whose claim was based upon "personal philosophical choice. ' (1981) . Thomas also illustrates a problem noted earlier: How can a factfinder distinguish between those beliefs that are religious and those that are philosophi-
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This favoritism for religious belief over other beliefs itself raises serious constitutional concerns. Most obviously, a constitutional preference for religious belief cuts at the heart of the central principle of the Free Speech Clause-that every idea is of equal dignity and status in the marketplace of ideas. 6 The free exercise exemption also offends Establishment Clause principles. Special treatment for religion connotes sponsorship and endorsement; 61 providing relative benefits for religion over non-religion may have the impermissible effect of advancing religion. 2 In fact, the type of discrimination created by the free exercise exemption is arguably worse-than the de facto inequality purportedly redressed by the exemption analysis because it is intentional, a matter of critical concern in equal protection analysis. 6 3 The explicit assertion in the free exercise claim that religious belief is uniquely entitled to constitutional protection 64 is also troublesome from another equal protection vantage. As the Court has noted, explicit endorsement of inequality is particularly egregious because it sends a clear message of second-class status." Thus, the explicit inequality required by the free exercise exemption analysis more directly and powerfully harms equality interests than does the inadvertent de facto discrimination caused by generally applicable laws.
Importantly, religious belief cannot be qualitatively distinguished from other belief systems in a way that justifies special constitutional consideration. For example, bonds of ethnicity, 66 interpersonal relationships, 6 7 and social and political relationships 8 as well as religion may be, and are, integral to an individual's self-identity. 9 Similarly, both non-religious and religious groups further the values of pluralism by fostering diversity within society and forming "intermediate communities" that shield the individual from the state.°M cConnell argues that religious belief is uniquely entitled to exemption because it involves a duty to God-a transcendent sovereign. 7 1 This contention, however, is neither persuasive nor fully accurate. First, 'to the extent that it depends on a notion that special suffering attaches to violations of extra-temporal obligations, the argument is extraordinarily overbroad. The violation of deeply held moral or political principles may cause as much psychic harm to the believer as would a violation of a religious tenet, even if the latter is believed to have extra-temporal effect. 2 Second, not all religions are theistic-Buddhism and Taoism are but two examples. 7 1 Moreover, even with respect to theistic religions, some religious exercise is based upon religious custom rather than divine obligation. 4 Belief in an external sovereign, therefore, does not distinguish religious belief from all other forms of belief. McConnell then may not rely upon any purported special significance of extra-temporal belief as justifying special treatment for religious exercise because not all religious exercise is premised upon extra-temporal obligation. 7 Perhaps the most significant evidence of the constitutional equivalency between religious and non-religious belief systems, however, is the critical role they share in the social and political process. Religion is not insular. It is a powerful social and political force that competes with other forms of belief in the shaping of the e' Kenneth L. Karst 75 It could be argued that only theistic claims should be entitled to free exercise exemption because of the allegedly special significance attached to extra-temporal obligation. This position, however, would run afoul of the concern for denominational neutrality lying at the heart of the exemption argument. The Court itself has suggested that theistic and nontheisteic religious beliefs are constitutionally equivalent. See Torcaso, 367 US at 495.
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mores and values of the society which, in turn, become part of the society's political landscape. Thomas's claim that it is wrong to engage in armaments work or Bob Jones University's claim that racial discrimination is divinely based are morally and politically laden and, if accepted by enough persons, would dramatically influence social and political reactions to those issues. Religious views on the sanctity of life form a part of the social and moral background from which political issues as diverse as capital punishment, abortion, animal rights, the environment, and foreign policy will be resolved. 6 The recognition of religion's influential role in the social and political process also demonstrates that the fundamental inequality created by the free exercise exemption extends beyond the individual unfairness illustrated by cases such as Thomas, where religious pacifists win while moral or philosophical pacifists lose. Exempting religious beliefs and organizations from neutral laws enhances religion's ability to influence social norms and the political process. If the religious exemption works to insulate religious beliefs from social forces, as McConnell urges it should," 7 those beliefs will enjoy a false vitality in the political arena relative to competing secular beliefs that must stand or fall on their own accord. If religious organizations are exempted from regulatory requirements such as the FLSA, social security, or sales tax obligations, 75 for example, they will have more resources available to carry on their religious enterprise, proselytize, and disseminate ideas. Furthermore, judicial vindication through the free exercise exemption is its own reward. A Supreme Court decision granting exemption in Bob Jones, for example, would have bestowed a credibility and legitimacy upon the religious belief in question simply by its being 1011, 1060 (1985-86) . Significantly, it is partly because of religion's influence in the political process that McConnell asserts that minority religions need exemption from secular law. "In a world in which some beliefs are more prominent than others, the political branches will inevitably be selectively sensitive to religious injuries." McConnell, 57 U Chi L Rev at 1136 (cited in note 2). McConnell's assertion that the anti-exemption position is inconsistent is based on Smith's endorsement of statutory religious exemptions. 8 0 As McConnell argues, "[i]f there is nothing wrong with statutory commands of the sovereign that make exceptions from generally applicable laws in cases of conflict with religious conscience, then there should be nothing wrong with constitutional commands of the same sort."'"
While Smith's apparent wholesale endorsement of statutory exemptions helps McConnell with this argument, a more careful assertion that statutory religious exemptions may be permissible in some circumstances does not cede as much as McConnell suggests. To begin with, statutory exemptions present a different inquiry than do constitutional exemptions. Statutory exemptions raise the Establishment Clause issue of what the Constitution allows; the free exercise exemption asks what the Constitution requires. A conclusion that the Free Exercise Clause does not require a particular result does not mean that the Establishment Clause necessarily prohibits that result. As McConnell himself has argued, there should be some space for permissible legislative action between the two constitutional commands. 2 Furthermore, the nature of the establishment inquiry differs from its free exercise counterpart. Establishment inquiry considers the extent to which a government action may be interpreted as the endorsement of religion." 3 Limited statutory exemptions, however, do not necessarily send this forbidden message.
Finally, McConnell's analogy between the constitutionally compelled free exercise exemptions and statutory exemptions fails 7, A holding under the Free Speech Clause that racist speech is protected does not have this same legitimizing effect because, unlike the free exercise claim, the protection of racist speech does not require the court to find that the idea in question stems from a divine belief.
Smith 
The University of Chicago Law Review on its own terms. Unlike constitutional exemptions, statutory exemptions are not presumptively valid. Those that benefit only religious institutions face stringent constitutional review on such grounds as establishment," 4 free speech, 5 and equal protection. 6 The claim for the free exercise exemption, on the other hand, creates a presumption in favor of vindicating the free exercise interest-a presumption that offends the countervailing constitutional concerns. 8 1 In short, it is the rejection of the free exercise claim-not its acceptance-that is most consistent with the constitutional treatment of statutory religious exemptions.1 8 McConnell's case thus must ultimately rest on the contention that the Constitution prefers religious belief. He is prepared to make this argument. In the last section of his article, he candidly asserts that the free exercise exemption reflects a constitutional recognition of the theological position "that God is sovereign" and the commensurate political position "that government is a subordinate association." 8 9
Obviously, if the Free Exercise Clause endorses religious belief in this manner, it would support the contention that the favoritism of religiously-based belief systems over non-religiously-based sys- 87 Presumptive deference to statutory exemptions also exacerbates the concerns of improper favoritism for religiously-based belief systems over non-religiously-based systems created by the free exercise exemption. Tushnet, 1989 S Ct Rev at 379-80 (cited in note 6). 88 The inconsistency that McConnell attacks would exist, if at all, only if the Court were readily to defer to legislatively created religion-only exemptions while simultaneously denying the free exercise claim. Justice Scalia, in particular, seems to be embarking on this course. Compare Smith with Texas Monthly, 489 US at 29, 58 (Scalia dissenting). However, there is nothing inherent in allowing statutory exemptions that is inconsistent with denying the free exercise claim as long as religion-only statutory exemptions are subject to rigid scrutiny.
88 McConnell relies heavily on Madison's Memorial and Remonstrance Against Religious Assessments in mAking this argument. McConnell, 57 U Chi L Rev at 1151-52 (cited in note 2). Madison, however, cannot be too easily claimed as authority for this position. In other writings, Madison is quite clear in his opposition to special exemption for religion. See West, 4 Notre Dame J L, Ethics & Pub Pol at 627-30 (cited in note 6) and authorities cited therein.
[58:308
Free Exercise Revisionism tems is not constitutionally suspect (although it would perhaps support special deference only to theistic religious claims). 9 0 This position, however, is more revisionist than Smith. At least since 1944, the Court has rejected the claim that the Constitution prefers one particular mode of belief. As the Court stated: "it may be doubted that any of the great liberties in the First Article can be given a higher place than the others." 9 1
McConnell's proposed change in constitutional understanding would require fundamental changes in other doctrinal areas. First, it suggests that Establishment Clause norms have been too rigidly enforced. If the recognition of allegiance to God is a preeminent constitutional value, then government bodies should be able to publicly acknowledge this fact without running afoul of the Constitution. 2 Similarly, if religious belief is supreme, the legality of direct aid to religions in the pursuit of their religious mission should also be reexamined. 93 McConnell's assertion is also inconsistent with Speech Clause principles. It suggests that content-discrimination in favor of religious ideas might be permissible under the Speech Clause. 9 4 And in cases in which both speech and free exercise rights are implicated, a content-based result in favor of religious speakers might be required. 9 5 Finally, McConnell's proposition suggests that laws that favor religion over non-religion should be readily upheld-establishment, equal protection, and speech principles notwithstanding.
Precedent then is clearly not on McConnell's side. Neither is text or history. That the text of the First Amendment explicitly references religion and not other belief systems does not support the conclusion that religion is the preferred value. Rather, the explicit reference to religion reflects the fact that religious groups had often been persecuted and therefore needed special protection. The text, in short, is consistent with protecting religion from discrimination; it does not compel discrimination in favor of religion.
